Eduyoth, Chapter Five, Mishnah Five

Introduction

This mishnah is a continuation of yesterday’s mishnah.  It contains the second example of Rabbi Eliezer’s list of disputes between Beth Shammai and Beth Hillel.

Mishnah Five . 

1) [In the case of] four brothers of whom two were married to two sisters, if those married to the sisters died, behold, these should perform halitzah and not enter into levirate marriage (with the brothers-in-law).   

1) If they went ahead and married them, they must put them away (divorce them). 

2) Rabbi Eliezer says in the name of Beth Shammai: they may keep them. 

3) But Beth Hillel say: they must put them away.

Explanation

In the case in our mishnah, Reuven, Shimon, Levi and Judah who are brothers, are each married, Reuven and Shimon being married to Rachel and Leah who are sisters and Levi and Judah being married to other women not related to Rachel and Leah.  If Reuven and Shimon die without children, Rachel and Leah need to perform halitzah or enter into levirate marriage with either Levi and Judah.  However, they cannot both be married to the same brother, since a man cannot marry two sisters.  Since each sister is “tied” to each brother (by her need to perform halitzah or be married), the best thing to do is for each to perform halitzah, the release from levirate marriage.  From here we learn that it is forbidden for a man to marry the sister of a woman who is tied to him, in a similar way that it is forbidden for a man to marry two sisters.  

According to Beth Shammai, if, even though it is forbidden to do so, Levi and/or Judah married Rachel or Leah, they are not forced to divorce them.  According to Beth Shammai the law that says that they must perform “halitzah” is only “lekhathilah”, meaning ab initio.  One should not do marry these sisters, but if one did the action is valid.  According to Beth Hillel, this marriage is forbidden even “bediavad”, meaning even after it was done, it remains forbidden, and they are forced to divorce them.  Beth Hillel probably reasons that if this marriage was permitted “bediavad”, “lekhathilah” people would marry in this situation.

Questions for Further Thought:

 Why do clauses 1a and 1c repeat the same opinion?  What might this tell us about the structure and formation of the mishnah?

