Makkoth, Chapter One, Mishnah Four

Introduction

Mishnah four continues to discuss the laws of perjuring witnesses.  

Mishnah Four

1) Witnesses are not condemned as perjurers until they themselves are incriminated; 

1) How so? 

a) If they said: “We testify that so and so killed a person” and others said to them: “How could you testify to that, as that murdered person or that [alleged] murderer was with us on that very day, at such and such a place?” [then] the witnesses are not condemned as perjurers. 

b) But, if these [other] witnesses said:  “How could you testify to that, as on that very day, you were with us at such and such a place?’ [then] the former are condemned as perjurers, and are executed by their [the other witnesses] word.

Explanation

This mishnah contains the Rabbinic definition of the type of perjuring witnesses referred to in the Torah.  According to the Rabbis witnesses who are contradicted in their testimony are not always to receive the punishment that they tried to impose upon the accused.  If other witnesses come and merely contradict the first witnesses’ testimony, while the testimony of the first witnesses may be invalidated, they do not receive the punishment that they tried to impose.  After all, why should the court believe the testimony of the last witnesses more than it believes the testimony of the first witnesses?  Rather, only if the second set of witnesses testify that the first set of witnesses could not have even seen that which they purport to have seen are the first witnesses punished as perjurers.  This is what the mishnah means when it states that the witnesses themselves must be incriminated.  In other words the form of perjury referred to in the Torah is only a case where the witnesses lie about their own whereabouts at the time of the crime.  If they lie about the crime itself, while they may be punished with lashes for false testimony, they do not receive the punishment they attempted to impose.  

