Sanhedrin, Chapter Nine, Mishnah Two

Introduction

This mishnah deals with a murderer who intends to kill either in a certain manner or a certain person but does not fulfill his intention and yet nevertheless he kills someone.  The question is, since he did not fulfill his intention is he liable to the death penalty.  Before learning this mishnah we should note that the Exodus 21:12-13 states: “He who fatally strikes a man shall be put to death.  If he did not do it by design, but it came about by an act of God…”.  The Rabbis in our mishnah seem to be discussing what does “by design” mean.  How much intention must there be in the act of murder for someone to be liable in the death penalty.  While I am not an expert on modern law, I know that our modern law system also distinguishes between degrees of murder based on the level of intention in the act.  

1) Mishnah Two

2) If he intended to kill an animal but killed a man, or [he intended to kill] a non-Jew and he killed an Israelite, or [if he intended to kill]  a prematurely born child [who was bound to die in any case] and he killed a viable child, he is not liable.   
3) If he intended to strike him on his loins, and the blow was insufficient to kill [when struck] on his loins, but struck the heart instead, where it was sufficient to kill, and he died he is not liable.

1) If he intended to strike him on the heart, where it was sufficient to kill but struck him on the loins, where it was not sufficient to kill, and yet he died, he is not liable. 
2) If he intended to strike an adult, and the blow was insufficient to kill [an adult], but the blow landed on a child, whom it was enough to kill, and he died, he is not liable.
3) If he intended to strike a child with a blow sufficient to kill a child, but struck an adult, for whom it was insufficient to kill, and yet he died, he is not liable. 
4) But if he intended to strike his loins with sufficient force to kill, but struck the heart instead, he is liable. 
5) If he intended to strike an adult with a blow sufficient to kill an adult, but struck a child instead, and he died, he is liable.
4) Rabbi Shimon said:  “Even if he intended to kill one but killed another, he is not liable.
Explanation—Mishnah Two

Section one:  In this scenario a person intended to kill someone for whom he is not liable for the death penalty, either an animal, a non-Jew or a prematurely born child.  However, instead of killing one of these, he kills someone for whom he is liable for the death penalty.  In such a case, since he did not fulfill his intention, he is not liable for the death penalty, even though he did kill someone for whom he is generally liable.  We should note that although according to our mishnah, one does not receive the death penalty for killing a non-Jew, Jewish law certainly today forbids doing so.  With regards to the prematurely born child, it is also important to note that our mishnah is referring to a child who will certainly die.  In our days a prematurely born child often times lives, and therefore is no different from any other child.  We indeed can be thankful for the many advances in modern medicine, advances which have surely had and will continue to have an impact on many areas of Jewish law.   

Section two:  If one intends to strike another person on his waist area (his loins) with a blow that would not kill in that area but instead struck him on his chest (his heart) where the blow was enough to kill, he is not liable for the death penalty, since, if he had landed the blow where he intended he would not have killed him. If he intended to strike him on his chest with a blow that would be sufficient to kill but he struck him on his waist where the blow would generally not be sufficient to kill, but nevertheless it did kill, he is not liable.  Since normally this strike would not kill where it did end up landing, he is not held liable.  We can summarize that in order to be liable one must strike a place on the victim’s body with a blow generally strong enough to kill when struck on that place, and one must have intended to strike that place from the outset.

If one intended to strike an adult with a strike that was insufficient to kill an adult but struck a child he is not liable for the death penalty, since if the strike had landed where he had intended it would not have killed.  If he intended to strike a minor with a strike insufficient to kill a minor but he struck an adult instead and the adult died he is not liable, since, normally this strike would not kill an adult.   

The final two clauses of this section teach cases where he is liable.  If he intended to strike him on his waist and it was sufficient to kill and he struck him on his chest and killed him he is liable.  Although he did not intend to strike him there, since his intention had been to strike with a blow strong enough to kill no matter where it hit, he is liable.  Similarly, if he intended to strike an adult with a blow sufficient to kill, and he struck and killed a minor, he is obligated, since his intention had been to strike with a blow strong enough to kill no matter whom it hit.

Section three:   Rabbi Shimon goes even further than the other Sages in advancing the theory that in order for one to be liable for the death penalty he must completely fulfill his intentions. According to Rabbi Shimon if one intended to kill one person and killed instead another, he is not liable for the death penalty.  The Sages in section one had stated that if he intended to kill an animal and instead killed a person he is not liable.  The reason seems to be that he intended on killing something for which he would not receive the death penalty.  One can deduce, therefore, that if he had intended on killing one adult Jew but instead killed another, he would be liable for the death penalty.  Rabbi Shimon states that even if one intended on killing someone for whom one would receive the death penalty, if he did not fulfill his exact intention, he is not liable for the death penalty.

Questions for Further Thought:

 How are the scenarios in 2d and 2e different from those in the previous clauses? 

